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Pre Commencement Adoption - adoptions that took place before the 30 December 2005 

Access to birth records, information

Q:  What has taken the place of section 51 counselling for adopted adults?
A:  Schedule 2 to the Adoption and Children Act 2002 preserves the legal right of the adopted person on reaching the age of 18, to apply to the Registrar General for the information needed to obtain a copy of their original birth certificate.  It remains a requirement that people adopted before 12 November 1975 must attend a counselling interview before the Registrar General may release the information.  People adopted after this date can choose whether or not to have a counselling interview.  

Q:  If an adopted person already knows their original name and or the adoption agency that placed them do they still have to apply for Access to Birth Records?

A:  No - if an adopted person already has the information to enable them to obtain a copy of their original birth certificate then they do not need to have access to birth record counselling as prescribed under Schedule 2 to the Adoption and Children Act 2002. If they know the adoption agency then they can apply to that agency direct to request access to further information that may be held on the adoption records.

Q: Will the pre-commencement regulations mean adopted adults will get less information as they cannot be given identifying information without consent? 

 

A:  A pre-commencement adopted adult may still apply to the appropriate adoption agency for access to information about their adoption held on the Adoption Agency’s file. The adoption agency continues to have the discretion to disclose to the adopted adult the information it considers appropriate, including birth record information and other identifying information.  This discretion is exercised under the Adoption Agencies Regulations 1983, SI 1983/1964, the relevant regulations of which are still in force (see article 3 of the Adoption and Children Act 2002 (Commencement No.10 Transitional and Savings Provisions Order 2005, SI 2005/2897)

The need for express consent relates to the disclosure of identifying information in the context of an intermediary service; but every disclosure of information will be subject to the Data Protection Act, irrespective of whether it is in the context of an intermediary service.

An adoption agency may, at its discretion, provide access to its records and disclose adoption information under regulation 15(2)(a) of the Adoption Agencies Regulations 1983, SI 1983/1964. This discretion was underlined by the court in its judgement in Gunn–Rosso v Nugent Care Society and another (2001) EWHC Admin 566; the adoption agency was reminded of its wide discretion under Regulation 15(2) to disclose adoption information, to an adopted adult, balanced against the confidentiality in regulation 14.  “This discretion must be exercised against the background of the adoption legislation and in the context of the particular circumstances of the case”. 

Q:  But Regulation 7 of the Adoption Information and Intermediary Services (Pre-Commencement Adoptions) Regulations 2005 says a person needs to give permission before identifying information is disclosed?

A:  Regulation 7 relates expressly to intermediary services i.e. where there is facilitation of contact as well as access to adoption information. When adopted adults want to make contact with a birth relative they may request an intermediary service but are not required to do so. They could undertake their own research which enables them to establish the current identity or whereabouts of the birth relative with whom they wish to have contact and, at that point, they may ask an intermediary agency to make the initial approach to that person. The requirement to obtain the subject's consent cannot therefore be applied to any identifying information already held by the adopted adult. However, where the intermediary agency holds or obtains any additional identifying information about the subject over and above that which is already held by the adopted person, and which is not otherwise publicly available to him or her, it will need to obtain the subject's consent before disclosing that information. The intermediary agency will also need to seek the views of the appropriate adoption agency on the appropriateness of the application.

Q:  Are adoption records exempt from The Data Protection Act 1998?

A:  Adoption records and reports are exempted from the subject access provisions of section 7 of the DPA under an exemption order (see the Data Protection (Miscellaneous Subject Access Exemptions) Order 2000, SI 2000/419 as amended).  Where those records are protected by the legislation listed in the Schedule to the Order, individuals (including adopted people, birth relatives, adoptive parents and prospective adoptive parents) are not able to use the DPA to insist on access to their personal data contained in those records.

However, the Data Protection Act and the data protection principles do apply to the way that adoption agencies obtain, retain and process information about individuals. This includes any disclosure of adoption records by a local authority, voluntary adoption agency, adoption support agency, intermediary agency or any other data controller.

Q:  Does this mean that an adopted person can be given identifying information from the adoption records, for example about birth parents and other family members?
A:  Subject to consideration of the confidentiality of records in the circumstances of the case and to the Data Protection Act an adoption agency may exercise its discretion under regulation 15 (2) (a) the Adoption Agencies Regulations 1983, SI 1983/1964,  to provide both background and identifying information to the adopted person.

Q: Can we give out old addresses or other identifying information from the adoption file when providing information to adopted adults? 

A: In pre-commencement adoptions where an adopted adult applies for access to their adoption records, the agency continues to have discretion to disclose information, including identifying information, if and as it considers appropriate. The adoption agency will need carefully to consider the disclosure of information held in each individual case, taking into account the welfare of the individuals involved, the balance of the confidentiality of the records against the interests of the adopted person, and data protection principles - for example, where the name of a putative father, or the address of their birth mother or other birth relative is recorded in the adoption file. The principle of sharing information in order to provide the adopted adult with a clear understanding of their birth and adoption remains.  It is good practice for the worker sharing information to place that information in context and explore with the applicant the implications for themselves and others of both the information itself and the use the applicant may make of it.  The worker will need to take care to explain to the adopted person the source and accuracy of the information.  For example if someone who was named as the birth father was never contacted by the agency before the adoption, the worker should take care to emphasise the uncertainty of the information. It would not be appropriate for the worker to tell the adopted person: ”your father was X” unless this was confirmed by the man himself.

Q:  What if the birth mother had other children– how much information can be shared?

A:  The adopted adult may be given information about other siblings that they have, including their names and dates of birth but any disclosure of such information must comply with the Data Protection Act. Alternatively, the adopted adult may obtain this information through the registers held at the Family Records Centre. However they are not permitted to have information about the sibling’s adoptive identity if any sibling was adopted. If they want to make contact with their adopted sibling then they would have to apply for an intermediary service.

Q:  If an adopted adult was moved between placements when they were a child in care, what is the guiding principle when giving that adopted adult information? Is it the adopted adult’s right to know why they were moved, or should priority be given to the third party or the identifying information of the foster carers?

 

A:  Subject to careful consideration of the information held, including consideration of confidentiality and data protection issues and balancing the interests of the adopted person against the welfare of the other individuals within the framework of the Data Protection Act, there is nothing to prevent an agency from sharing wide range of identifying and background information with an adopted person for example as part of the life story work. Every child/adopted adult has a right to full information in their life story book and this will include identifying information about a wide range of people - such as carers - in their life prior to adoption.  Consideration of the disclosure of identifying information should balance the interests of the adopted person against the welfare of the other individuals within the framework of the data protection principles.

Q:  May an adopted adult who does not know the information on their original birth certificate, but does know which agency arranged their adoption, obtain that information during a counselling interview direct from that agency, without first applying to the Registrar General?

A: Yes this has been the practice of many agencies for some time. The appropriate agency has the discretion to share the information that it holds on the adoption record under the Adoption Agencies Regulations 1983, the relevant parts of which have been retained.  This is reflected in the approach to access to information for post-commencement adoptions where the appropriate adoption agency is the single gateway for adopted adults to obtain this information.

Q:  Can an adopted adult still have choice about which agency they want to receive an access to birth record service under Schedule 2?

A:  Yes. An adopted adult will continue to have the choice of applying to the Registrar General or to the adoption agency (if they know it). Applications to the Registrar General fall within Schedule 2 to the Adoption and Children Act 2002 (which replaces section 51 of the 1976 Act). If the adopted person wishes to receive Access to Birth Records and Adoption Record information from any agency other than the one that arranged the adoption (the appropriate adoption agency) then the adopted person should apply for Access to Birth Records via the Registrar General and indicate from which agency s/he wishes to receive birth record counselling.   That agency could then apply to the appropriate adoption agency for adoption record information to share with the adopted person in addition to the birth record information provided by the Registrar General.

Q:  Does an adopted adult always have to apply to the Registrar General before the local authority receives information from the appropriate adoption agency’s adoption records?

A:  If the adopted person does not know their birth name then they need to apply for Access to Birth Records under Schedule 2 of the Adoption and Children Act 2002, in the first instance. Once the information has been provided then the local authority can apply to the appropriate adoption agency to request information from the adoption records it holds that can be passed onto the adopted adult.

Regulations 14 and 15 of the Adoption Agencies Regulations 1983 have also been preserved. These regulations require the adoption agency/local authority to keep the records it already holds and to keep them confidential, but also provide it with the discretion to disclose information from the adoption case record as it considers appropriate. This discretion cannot be delegated to another agency.

Q:  Can a VAA still have the right to just undertake Access to birth record applications only in relation to adoptions that they arranged?

A:  Yes, but if the VAA does not want to offer services to people who were not adopted through them, then they must make this clear in their statement of purpose.

Q:  What “third party information” should be removed from an adoption file before it is shared with an adopted adult and which agency has the responsibility for this?

A:  The decision as to what information can be disclosed to an adopted adult from the adoption file is a matter for the professional discretion and judgement of the appropriate adoption agency, under the Adoption Agencies Regulations 1983, and, where relevant, the Data Protection Act 1998.  If the adopted adult is receiving an intermediary service through an ASA, then the appropriate adoption agency needs to prepare the information that may be disclosed and send that through to the agency who will be passing the information on.  If the ASA has concerns about sharing particular information which has been agreed as suitable for disclosure by the appropriate adoption agency, the ASA is not obliged to share that information - for example, if they have concerns about the adopted adult’s mental health at the interview.  If they do not share all the information agreed by the appropriate adoption agency, the appropriate adoption agency needs to be informed of this and the adopted adult informed that additional information is held by the appropriate adoption agency.

The principle of sharing information in order to provide the adopted adult with a clear understanding of their birth and adoption remains.  However, discretion must be exercised as to whether any information in the file relates to a third party and is not essential to meeting the needs of the adopted adult for information relating to their identity and early history.  For example, personal information relating to other children (not the subject of the file) and to the adoptive parents would usually be considered “third party” and removed prior to sharing the file.  Also personal third party information recorded about the birth family that is not directly relevant to providing the adopted adult with information about their birth and adoption should also be removed. For example, if it was recorded on the file that the birth mother had a previous termination, then this would be considered ‘personal’ information to the mother but not to the adopted person. If there were school reports relating to a sibling then this would also be considered information personal to the sibling rather than to the adopted person.

Q:  If in the course of an adopted adult (pre-commencement) receiving identifying background information under regulation 15 of the Adoption Agencies Regulations 1983, that adopted adult requests the same agency to provide tracing and intermediary services, does that adopted adult need to make a separate formal application for this service?

A:  It depends on the case in question. Some adopted adults only wish to receive information in the first instance before deciding if they wish to go further and seek contact with a birth relative. Some adopted adults will have applied for birth record information from the Registrar General and may then approach the agency for the provision of an intermediary service.  It will be necessary to determine when one service ends and the other begins, when both are provided by the same agency, so that the adopted adult fully understands the conditions of each service, and that the agency may comply with the relevant requirements as to confidentiality and consultation.

Providing Intermediary Services

Q: Regarding intermediary work, is there a prescribed method for the intermediary agency to follow when making contact with an adopted adult on behalf of a birth relative (and vice versa)? 

A:  These are good practice issues and not appropriate for regulations or statutory guidance. Every case will be different and intermediary agencies will need to make a judgement about how best to manage an approach depending on the particular circumstances involved. The DfES will be issuing good practice guidance in due course. However in the meantime you could look at a website that has been developed by BAAF as part of the Intermediary Services Support Project (ISSP).  This website contains information about the Adoption and Children Act 2002 for adopted people and their birth and adoptive relatives but it also contains a specific section for adoption advisors and intermediaries, called Pointers for Practice. You can access the website on www.adoptionsearchreunion.org.uk
Q:  Are there sample letters which every intermediary agency is expected to use? 

A: Again this is down to professional practice and when the good practice guidance is available it will include sample letters. Meanwhile a previous Department of Health publication Intermediary services for birth relatives: Practice Guidelines does have some examples of the letters you could write when approaching adopted adults. This publication is available on the National Library for Health site:

www.library.nhs.uk/childhealth/ViewResource.aspx?resID=32897
Q:  What are the guidelines in respect of second and third letters and phone calls if there is no response to a first letter? 

A:  This will be covered in the DfES Practice Guidance that will be issued in due course. However it is important to ensure that the person you have written to has received your letter and it maybe necessary to write a second or even third letter and consider sending a subsequent letter by recorded delivery.

Obtaining Consent of Subject

Q:  When providing an intermediary service is the agency required to obtain the consent of a subject at all times before any information can be disclosed to the applicant?  What happens if a subject cannot be found?

A:  Where an intermediary agency is providing an intermediary service in relation to an adoption that took place prior to 30th December 2005, the agency must obtain the informed consent of the subject to the disclosure of identifying information to the applicant (regulation 7 of the Adoption and Intermediary Services (Pre-Commencement Adoptions) Regulations 2005, SI 2005/890). Without consent, identifying information may not be disclosed. Where the subject cannot be found, there can be no consent and identifying information may not be disclosed. A subject is not ‘incapable of giving consent’ on the grounds that he cannot be found.

Where consent cannot be obtained because for example the subject has died or is incapable of giving informed consent (regulation 7 (2)) the intermediary agency may disclose the information to the applicant. However, in doing so the intermediary agency must have regard to the welfare of the applicant, the subject and any other person who may be identified or otherwise affected by the disclosure in reaching the decision; it must also have regard to the views of the appropriate adoption agency and to any information obtained from the Adoption Contact Register, as well as to all the circumstances of the case. 

Q: Is it correct that in future an adopted person can request information from adoption records regarding their background and adoption and only receive counselling if they want it? 

A:  No. It is accepted and good practice for adopted adults to have the opportunity to meet with an adoption worker before information is shared from adoption agency’s records. The impact of receiving information can be a profound experience and it is important that adopted people receive support during this process if they want or need it.  The adopted adult does not have to have counselling to receive their own birth record information if they were adopted after 12 November 1975.  However if they wish to receive additional information from the adoption agency’s records the agency can stipulate that they must meet with an adoption worker first before access to the adoption agency’s records is permitted. The agency has the discretion whether or not to disclose information and might reasonably require the adopted adult to be interviewed to assist it in deciding how and whether to exercise that discretion.  

Q:  Can somebody qualified but not registered undertake birth records counselling?
 

A:  No. The provision of counselling in relation to adoption (including birth records counselling under Schedule 2) is an adoption support service and can only be provided by a registered adoption support agency or an excepted body such as a local authority and voluntary adoption agency (see section 8 of the Adoption and Children Act 2002 and sections 4 and 11 of the Care Standards Act 2000).  

Q:  The Act requires adopted persons to have counselling before accessing their birth records.  What is the definition of counselling here?

A:  Giving information, advice and support.  The term is also in the Glossary to the Adoption Guidance. Only persons adopted prior to the 12th November 1975, and who do not know their original name are required by law to have counselling before being given access to their birth records. 

Q:  With the new duty on intermediary agencies to secure the provision of counselling, does this mean that adopted people and birth relatives will have to pay for this? 

A:  When an application has been made for an intermediary service, the applicant (whether it is an adopted person or a birth relative) may be charged a fee for the counselling that is required. However this only applies to applications for intermediary services and not when adopted people apply for access to information about their background and adoption. In these cases  they should not be charged a fee.

Operation of Veto Provision

Q: Why has it been decided that the veto provision will be operated by the adoption agency?  If many adopted adults decide to register a veto on or immediately after 30 December 2005 and approach the appropriate adoption agency to do so, this will create a lot of work finding old adoption files, counselling people and registering the veto on file.

A:  It is important that where an adopted person is considering registering a veto they fully understand the implications of their decision and receive counselling, advice and support in making that decision. The appropriate adoption agency is best placed to counsel the adopted person and to ensure that they fully understand the practical effect of the veto. 

The regulations require that an intermediary service seek the views of the appropriate adoption agency on the application and any proposed contact between the applicant and the subject.  It is at this point that the agency will notify the intermediary agency that the adopted person has registered a veto. It will also be able to provide the intermediary agency with its views based upon information in its adoption record. 

Q:  Wouldn’t it be better to have a central place to register the veto such as the Registrar General or the DfES?

A: The Registrar General’s duties are all prescribed by statute.  There is no statutory provision whereby the Registrar General could be the central repository for adopted adults who wish to register a veto nor could the Registrar General provide the counselling that may be needed. Adopted adults and birth relatives are able to formally register a wish for no contact (or for contact) on the Adoption Contact Register operated by the Registrar General . 

Q:  Is a ‘no contact request’ different?

A:  Yes it is. It is now possible for both adopted adults and birth relatives to place a no contact request on the Adoption Contact Register operated by the Registrar General. An adopted person may also specify those birth relatives with whom they do or do not wish to have contact.  The Register operated by NORCAP also receives no contact requests.  Adoption agencies will also note their records with no contact requests.  A no contact request does not carry the statutory weight of a veto but is information for which an intermediary agency must have regard along with other factors in deciding whether it is appropriate to continue to provide an applicant with intermediary service.

If adopted adults have no wish for contact and do not want to be approached by an intermediary agency, they have a right to register a veto with the appropriate adoption agency (regulation 8 of the Adoption and Intermediary Services (Pre-Commencement Adoptions) Regulations 2005, SI 2005/890).  This can be an absolute veto which would prevent contact in any circumstances or a qualified veto which enables the adopted person to specify certain circumstances where contact would be welcome. 

Q:  Are vetoes and no contact requests only available to adopted people?

A:  Only adopted adults can place a veto.  Both birth relatives and adopted people may record no contact requests.

Q:  Must the intermediary agency check with the Adoption Contact Register to see if there is a no contact request recorded before providing intermediary service?

A:  There is not a requirement on the intermediary agency to consult the Registrar General in deciding whether to proceed with an application although to enquire whether there is a registration of a wish for contact or no contact on this register or the register maintained by NORCAP would be considered best practice.  If the subject is registered it will also avoid the intermediary agency needing to spend time and money in locating him or her.

Q:  How will the veto provision be published so that adopted adults know it is there and will be able to register a veto if they wish to do so, before they are contacted by an intermediary on behalf of a birth relative?

A: The facility to register a veto was included in publicity material which the Government produced specifically for adopted adults.  It was publicised through other campaigns linked to implementation of the Adoption and Children Act 2002 on 30 December 2005.  However the responsibility for taking the necessary steps to register a veto, if that is their choice, necessarily rests with the adopted person.  If adopted people do not place a veto and are approached by an intermediary agency they are not obliged to agree to contact with their birth relative or to disclosure of information that may identify them.  There is still the additional safeguard that adopted adults can refuse to give consent to the disclosure of information which would identify them to a birth relative seeking contact. 

Q:  How can agencies assist in ensuring adopted adults and adoptive parents are aware of these provisions?

A:  Adoption agencies, adoption support agencies and local authorities can all assist in making the public aware of the new opportunities and services available to managed requests for renewed contact between adopted adults and their birth relatives.  Agencies could include details of intermediary services, contact registers and veto facilities in their own leaflets and websites.  The information could also be helpfully included in any agency newsletters for adoptive families and explained fully to prospective adopters in post approval groups.  Some agencies may invite intermediary service users and specialist workers to share their experience with adoptive family and adopted people’s support groups

Q:  When can the adopted person register a veto – must they be 18 or can they register it before their 18th birthday? 

A:  As with the Adoption Contact Register, an adopted person must be 18 before they can formally register a veto with the adoption agency. Taking this step involves a significant decision and is important that the person making that decision is an adult.  However it would be useful if adoption agencies and adoption support groups regularly included information about the steps adopted adults and adoptive families can do when they would welcome continued or increased contact with birth relatives or when they wish to take steps to avoid contact with birth relatives.  Information made available to adopters and prospective adopters at post approval groups and in written information and newsletters could usefully contain information about the whole range of options and services available for the family whilst their adopted sons and daughters are children and also the option available to their sons and daughters once they become adults. N.B An intermediary agency cannot proceed with an application request where the subject is under 18.

Q:  If an application is received from a birth relative and it is found that the subject (the adopted person) has died, what information can be shared? 

A:  Where the subject of the application has died, the intermediary agency has the discretion to disclose identifying information if it considers it appropriate taking into account the matters referred to in regulation 6 (2) of the Adoption and Intermediary Services (Pre-Commencement Adoptions)Regulations 2005, SI 2005/890. This means that the intermediary agency must have regard to the views of the appropriate adoption agency and to the welfare of any other person who may be identified (or otherwise affected) by the disclosure. So the agency may take steps to seek the views of the next of kin (or other family members of the deceased) before deciding whether to disclose the identifying information to the applicant. In this situation an adopted person or a birth relative may wish to visit the grave of the subject in order to grieve. 

Q:  But what would be the position if before the subject (the adopted person) died he/she had either placed a veto on the release of identifying information or approach or had registered a no contact request?  Does the intermediary agency still have to respect the veto/no contact request and refuse assistance to the applicant? 

A: Not necessarily, the intermediary agency would take account of the fact the deceased person had previously refused consent but could still decide to disclose information if having taken all the issues into account the intermediary agency decided it would be appropriate to do so.  In particular the opportunity to visit the grave may be most important to the applicant and the gravestone would include ‘identifying information’ about the subject.  In such cases the intermediary agency may ask the applicant to agree in advance not to use the information obtained as a result of being able to visit a grave to make direct contact with family members of the person who had died.

Q:  It says that counselling prior to registering a veto is necessary.  Is this an absolute requirement?

A:  The Adoption and Children Act 2002 Statutory Guidance (Chapter 10) states that an appropriate adoption agency has to be satisfied that the adopted person understands the full implications of their decision to register a qualified or absolute veto. They also need to confirm the adopted person’s identity. In order for this to be done they would have to arrange to see the person, or ask another agency to see that person on their behalf.  However, counselling is not compulsory and the adoption agency must register any veto (i.e. notification in writing) and act in accordance with it even where the adopted adult refuses counselling. 

Q:  What issues should be discussed with an adopted person who wishes to record a veto?

A:  The adopted person should be encouraged to consider if there are any circumstances when s/he would want to be approached by an intermediary agency.  These may include if the birth relative who made the application was terminally ill or if the enquiry was from a relative the adopted person had not previously considered may make an approach such as a sibling who was adopted by another family.  The options available in making a qualified rather than an absolute veto should be explored.  The adopted person also needs to be made aware that sometimes birth relatives can identify and locate an adopted person.  In those circumstances placing a veto will not prevent the adopted person being approached as the relative may make a direct approach even though an intermediary agency will be required to respect the veto.  Additionally the adopted person needs to know that whilst the veto is in place the intermediary agency cannot approach him/her to offer assistance to deal with any direct approach from a relative.  Finally the adopted person should be advised that whilst an intermediary agency will not approach if an absolute veto has been registered, the appropriate adoption agency may do so if it has information that it considers it is essential to pass on the adopted person.  This may include medical information about genetic conditions or information about a birth relative that has implications for the safety of the adopted person.

Q:  What should an agency do if an adopted person writes in or telephones and says they wish to place a veto but they do not respond when the agency sends them information about the processes involved in placing a veto?

A:  A veto is any notification in writing that the adopted person does not wish to be contacted by an intermediary agency or that he or she only wishes to be contacted in specified circumstances. An email will suffice but a telephone call will not.

That said, the agency is required to check the identity of the adopted person and ensure he/she understands the impact of placing a veto.  If a full explanation is sent by the agency, the adopted person may better understand why more extended contact with the agency is necessary.  If, despite reminders the adopted person does not engage with the agency, the agency must nevertheless act on the letter as a valid veto. The note of a telephone call may be given the status of a no contact request and the adopted person could be advised that this is what the agency has done.  

Q:  What if there is a time delay before this counselling can be offered and in the meantime a birth relative requests an intermediary service. Can the intermediary service be initiated even if the agency knows the adopted person is waiting to register a veto? 

A:  If an adopted adult sends written notification of a veto to the appropriate agency, the veto is valid until it is retracted. However, where an adopted person is waiting for counselling before formally registering a veto and a birth relative requests an intermediary service in the meantime, the appropriate adoption agency should advise the intermediary agency that the adopted person is considering placing a veto.  This information should form part of the ‘view’ that the appropriate adoption agency should express to the intermediary agency when that agency requests information and a view as required by the regulations.  Having received that feedback from the appropriate adoption agency the intermediary agency is likely to determine that it is inappropriate to  proceed with its service as it appears that the adopted person has no wish for contact (or to be approached). 

Q:  What should the intermediary agency say to the applicant?

A:  The intermediary agency will seek to help its applicant to understand the position of the adopted person.  In such circumstances there may be useful communication between the workers in the agencies involved. The adopted person who has expressed a wish to place a veto might be advised as part of the counselling provided in connection with the request to place a veto that an initial enquiry had been received from an intermediary agency.  Consideration of this, including who had made the enquiry (subject to data protection and confidentiality issues), might assist the adopted person in finally determining whether to place an absolute or conditional veto, to record a no contact request or to further explore communication with the specific enquirer via the appropriate adoption agency or intermediary agency.

Q:  What if it is impossible for the adopted adult to attend an interview- for example recently we had a request from an adopted person who lived in the outback in Australia and the easiest form of communication was either email or phone?

A:  In exceptional circumstances such as these, the agency will need to exercise its discretion and use email and the phone to conduct an interview with the adopted adult to ensure they understand the full implications of registering a qualified or absolute veto. They will also need to be satisfied that they have made sufficient checks to confirm the adopted adult’s identity.  

Post Commencement - Adoptions that took place after 30 December 2005

The Child’s Permanence Report

Q: Are disclosure agreements needed for other professionals (e.g. expert witnesses, teachers, psychologists) who may contribute information to the child’s permanence report? Who ‘owns’ the information in that report?

A:  No. The child’s permanence report does not usually contain whole reports from experts but will contain a summary, by the child’s social worker, of assessments and findings. However, if you want to give a copy of the original reports to the prospective adopters then you should ask the report writer if this can be shared and get this in writing. If it was a report for the court, then the court’s leave is needed too. The prospective adopters are entitled to receive a copy of the child’s permanence report and any other information the agency considers relevant (regulation 31 the Adoption Agencies Regulations 2005, SI 2005/389). It would be good practice to record on the child’s adoption file a list of information provided to the adoptive parents. When the child reaches the age of 18 they too are entitled to receive a copy of information given to their adoptive parents.

On reaching 18, the adopted person has a right to receive the information that was disclosed to the adopters at the time of their placement, such as the child’s permanence report. This report may contain identifying information. When identifying information is not on the child’s permanence report but is on the agency’s records, it is important to check out whether or not permission has been given by the subject that identifying information may be released.

Q:  Are Post Commencement Adoption Records Exempt from the Data Protection Act 1998?

A:  Adoption records and reports are exempted from the subject access provisions of section 7 of the DPA under an exemption order (see the Data Protection (Miscellaneous Subject Access Exemptions) Order 2000, SI 2000/419 as amended). Where those records are protected by the legislation listed in the Schedule to the order, individuals (including adopted people, birth relatives, adoptive parents and prospective adoptive parents) are not able to use the DPA to insist on access to their personal data contained in those records. 

However, a person adopted post-commencement who has reached the age of 18 has the right under section 60 of the Adoption and Children Act 2002 to receive from the appropriate adoption agency the information needed to obtain a copy of their birth certificate and the information that was given to the adopters by virtue of section 54 (i.e. the information given to them prior to the placement, under the Adoption Agencies Regulations 2005). 

The Data Protection Act 1998 and the data protection principles do apply to the way that adoption agencies obtain, retain and process information about individuals. This includes any disclosure of post-commencement adoption records or reports (other than the information covered by section 60) by a local authority, voluntary adoption agency, adoption support agency, intermediary agency or any other data controller.

Q:  Will an adopted adult have access to their permanence report, as this will contain identifying information about the birth parents?

A:  Yes. An adopted person has the right under section 60(2)(b) of the Adoption and Children Act 2002, on reaching the age of 18, to receive from the agency the information disclosed to the prospective adopters.  This will be the information contained in the child’s permanence report provided to the prospective adopter (AAR 31).  When placing children for adoption the agency should explain to birth parents why information about themselves is needed and the agency should make it clear that this information will be safeguarded but will need to be shared with others such as the adoption panel, court and prospective adopters (Guidance, Chapter 11 para. 32).  Where the agency wishes to withhold any information in the permanence report that would enable the adopted adult to obtain their original birth certificate, the agency must seek an order from the High Court (Section 60(2)(a)).  The circumstances that would lead to such an application are likely to be exceptional and might for example relate to matters such as those of personal safety if the identity of  birth family members were to become known.

Consent

Q: Is the agency required to get the consent of a subject at all times?  What happens if a subject cannot be found? And can a local authority obtain advanced consent and can this be withdrawn at a later date?

A: The agency is required by sections 61 and 62 of the Act to take reasonable steps to obtain the views of any persons the information is about as to the disclosure of that information.  Where the agency is unable to trace that person, it retains the discretion to disclose the information if it considers it safe and appropriate to do so (Statutory Guidance, Chapter 11 para. 77). Consent may be sought in advance and could be withdrawn at a later date.

Making Contact

Q:  If an adopted child (supported by adopters) requests a reunion with their birth parents before they reach the age of 18, can we provide that if we deem it appropriate?

A:  Yes, this comes under the framework for adoption support. If the agency considers this to be in the interests of the child.  The contact needs of any adopted child should be assessed and provided under the adoption support framework or within the review procedure for existing arrangements e.g. letterbox.  In considering such applications the agency must consult those who hold parental responsibility.  This will include adoptive parents even in those situations where the child is no longer living with them or there has been a breakdown in their relationship.  Consideration must also be given to any other children who may be affected.

Q:  Can a person adopted after 31.12.05 register a veto in relation to contact?

A:  No, this only applies to those adopted before 30.12.05.  However, they can register with the Adoption Contact Register a wish for contact or no contact.

Inter Country Aspects

Q:  I am working with an adult living in the UK who was adopted overseas/across a border who seeks to find out more about his/her birth family and the circumstances of his/her adoption.  How will I be able to access information on the adoption?

A:  This will depend on the status of the country in which the adoption took place and whether it was solely a domestic adoption in that country or an intercountry adoption under the Hague Convention, or from a “designated” or “non-designated” country.

Hague Convention Adoption

There should be adoption records held in the State of origin which may or may not be accessible.

In addition, the relevant central authority in the UK should hold information about the background to a Hague Convention adoption in which this country was the receiving State.  The Article 16 information about the child, provided by the State of origin, will be held in the UK by the local authority or voluntary adoption agency involved in the adoption at the time.   This may contain some, but often limited, information about the birth family.  If the State of origin arranged an entrustment some further information could be available from the report to the court provided by the local authority concerned in the UK or from the court dealing with the final adoption.

Intercountry Adoption via a ‘Designated’ or ‘Non-Designated’ Country

There may be records held in the State of origin, which may or may not be accessible.

In addition, the agency which assessed the adoptive parents should hold some information about the background to the adoption.  From 2003, it is possible that the adoption agency would have been involved in discussions with the adopters at the matching stage and, may hold some information.

In respect of adoptions from ‘non-designated’ countries in most cases there would be a ‘second’ adoption application to a UK court and, therefore, a report to the court and court records.  However, if an adoption took place from a ‘designated’ country, it is unlikely that a local authority would have been involved in any court process unless, exceptionally, the child was also adopted under UK adoption law.

Non-Agency or Private Adoption

The local authority responsible for writing a report to the adoption court in England is likely to hold some information as should the court which made the adoption order in the UK.  Records may also be held by individuals, such as lawyers, in the country in which the adoption took place.

Domestic Adoption Overseas

If the UK has no role in the adoption there are unlikely to be any records in the UK.  However, if the adoptive parents were British nationals living overseas at the time of the adoption, but were habitually resident/domiciled in the UK there may have been a subsequent immigration application for the child’s entry to the UK.  It is also possible that an adoption application to a UK court followed.

Q:  To what extent can workers in this country expect to be provided with information about a person’s birth family if the adoption took place overseas/across a border?

A:  The Adoption and Children Act 2002 and associated regulations govern the activities of local authorities, voluntary adoption agencies and adoption support agencies in England and Wales and the extent to which they are able to assist adopted people who wish to search or be reunited with members of their birth family.  The Act cannot regulate the activities of adoption agencies (or their equivalents) overseas.  Any search will need to take account of and respect the legal requirements of both countries.  It should not automatically be assumed that there will be access to adoption information, even if records are available.

Regulations in some countries prohibit the release of this type of information.  It would be helpful to check with either the DfES, or the Intercountry Adoption Centre or with International Social Services.

Q:  How can I find out where records are held in a country overseas?

A:  It is important to remember that public records such as birth, death and marriage certificates are not always available or may not even exist in some countries.  In addition, policies differ from country to country about where adoption records are kept, the length of time they are kept and the manner in which they are preserved.

Q:  How can I validate information from a birth family member living overseas who is seeking to trace and be reunited with an adopted adult?

A:  Verification of identity is a huge challenge for birth relatives who may not be able to prove their connection with the adopted person. In some countries birth certificates do not exist, neither may any formal documents which connect the birth relative with the adopted person.  Advice on individual cases can be obtained from the DfES, Intercountry Adoption Centre or ISS.

Q:  Are there any risk factors of which I need to be aware when responding to a request for a service in respect of an adoption with an international element?

A:  Yes, there are many issues which need to be considered where there are cross border/international issues, including:

· In some countries it may be unlawful to be given identifying, or indeed any, information about a birth family or attempt to trace them after the conclusion of the adoption or equivalent court proceedings abroad.

· Unlike domestic adoption the proportion of abandoned children is much higher with intercountry adoptions.  There needs to be a measure of realism about the possibility of obtaining more than the absolute minimum of information about the birth family or the background to an adoption.  However, children’s homes may sometimes hold information about the adopted person during the time the child was in their care that was not made available to the adoptive parents at the time of the adoption.

· Timescales with regard to processes overseas vary enormously and negotiations may be both protracted and costly.

· Working across languages and the need for translations can present a challenge in trying to deal with counselling and access to information and may compromise confidentiality.

· In some countries neither the agencies involved in adoption nor birth family members will be aware of the implications of adoption, especially for adopted people who are now living in this country.  In some countries counselling may not be available.

· In a small minority of cases it may emerge that the placement may not have been an ethical placement.  It is important to be aware that birth family members may have complex motivation in seeking to trace their adopted relative.

· Adopted people currently living in the UK seeking to trace birth relatives in another country need to be prepared for the harsh reality of factors which contribute to intercountry adoption, including abject poverty.

· Adopted people need to be made aware of the possibility that, if they are reunited with their family of origin, there may be cultural expectations of family obligations and responsibilities, such as financial support for family members.

· It is not uncommon for siblings to be separated across national borders with regard to adoption and this creates extra complexities and costs in trying to trace siblings in other countries.

· Disclosure of information to persons or authorities outside the UK will need careful consideration in terms of compliance with the Data Protection Act.
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